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C DECIUP N U. OO- FCaliforn0 Steevdore and tallest C5opany

DIGEST:

1. Prot-ot of crncellation of request for-proposala after
extensive negotiationaeupon determination by contractins
officer thaxt sale offeror's beata nd-fital offer war not
fair aind regeond'ole is denied mince determination of price
reaaonableneawia business judguent requiring asercisa of
broad discreti&n which will not be questioned abnent a
*hoving of clear abuse of diacretion hbich Is not apparout
froo present record.

2. Proteut of eoliltatio6 and rwnrd under baMdicagreument for
ateyedorlng aad~'Vrelated oorviceei based upoal flegsd impro-
prietier in sucih "e of baiic ogre.- nit aiint prior to
closing date for rAceipt of proposals 'e untlimly and nnt
fr. consideratinit ae it was filed if Ler eiontig eate for
receipt of proposals contrary to GAO Bid Protert Procedures.
4 C.F.&. I 20.2(b)(1).

;Request fordpwopoaals (RFP) Po. DANC23-76-R-0018 was issued
by the United St'cx. An *y Militery Traffic hanagment Conand,

| Ue:atern Akra, OaklatAd, Ilaliforbk (WD(C) Qon April 2, 1976, for
the pioviiioa of .tevedoring and telated nervices at the Military
Ocean Terninal, lay Area (MOTRA),under a 2-yeer ccatract.

.The California Stevidore and Ballast Company (CS&B), the
incuobent contractor undar the then current'2-year contract
eWpiring on June230, 197i, wa' the sole offeror. After repeated
negoti ationm the contracting officer detarm"ied that CS6B's best
and final offer was not fiir and reasonable, and canceled 'the
solicitation. CS6B xta 1.tified of this action orally on June 24,
and'by letter dated June;25. 1976.

On June 21.'the contracting officer, realising that the
curreut contract would czpite before .a full RFF resolicitation
could result in a new contract, solicited proposals fur the
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provision of stevedoring on-ieas for a 90-day period uder baic;
agreeuents previously entered into with, CUDB awl aria'T ermials
Corporation tITC). Theme basic agreements are written understand-
igs between a ?rocatlnsI ancy nsd a contractor mattingforth
basic contract clases which shall be applicable to procurenents
entered into during the tarn of the gtr ant Sea Armed Services
Procureent Regulation (ASPR) 3-410.lO() (1975). BoI CUB and
NTC submitted offers on Jima 25 The contracting ofticer determined
that ETC'r. low offer was mre advantag ous to the Governmnt, and
placed an ordet under the basic agrement, which IfiC accepted on
June 29, vith performance beginning oq, July 1, 1976.

Uy letter dated June,30, 1976, CS&BO'protents the cancellation
of the RFP, 'a\d the award to NTC under the baaic agreement. CS&B's
gtrounds for protecting the cancellati6i of the RIP are: (l) that
the- contracting, officer's deaeruifation that CF&B's best and final
offer was not fair and reasonable was, ln error, asd, therefore, an
auard'should'hive been .ade; (2) thWi~no reason was given for-tbe
rejection'of CS&B's offer in eb written- rotification of rejection,
end (3) that CSSU's current contract should have been extended to
allow negotiations Lo proceed further.

The contracting officer's deteriination that CSbi's best and
final offer WaS not fair and reasonable wav sbased on his comparison
of ehe price and supporting cost data of CS&E's proposals ite current
contact, and the Uovernment estimtes. CS&U'm' proposed prices were
sub'statnially higher than both the`Goveinant~emtima.es and the
pric's-under its then 'current contr'act-for'siiiii.araervicee. For
epie, the contracting officer noted thelfollowing percentage
increaser for specific servicesa *ver'the~xcurrent'CS&B rates:
teriUval services - 85.5 percent; condity schoiul-s - 40.2 percent;
stevedoring and nor, barge and truck services - 28.9 percent, and
profit allowance -' 33 percent. CS&5's beat and final offer was
22.14 percent above its current rates, while the Governent's final
counteroffer ras 6.95 percent. bove those rates. The Contracting
officer determined that these inermses were unjustified as the ' I
contract was for aimilar services, and the price. were basnd upon
the same union wage ocale and level of enployee fringe benefits
as the previous contract.

CSU does not directly dipute the above findingc of price
increases, but rather claims that they are'justified. CS&B argues
that the -Government has required new services, the costs of which
are not reflected in either the then current contract, or the
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cunnno ne~tlite CS"l also eraue t4^t n ny Of ito costo
*We -ft ^r~rl fSthn leetl offeuird seritce M^dled, ond

tt~~,;t '¢(/_jc d 1 drf tonsage underP nw, contract; has
1rflated the 'ilt costs of tht-c required ocrier Addeton lly,
C"43 centeanda chat the Government's price *stiates do not include
r ncmtiY IncreasSOC MloYSe frtumu bensfits.

A ceruful r*evlkY of the retord Indicates riht the contracting
offttcer was aars oidne ervice required by the Covernmnt, and
tiat these eervicoe were aonuidered in'the evaluation of CS&3'e
prposal. The coa tractina officer also considered the decreased
produetivtty resulting frooCS6b'. 'fixed costs, and determined
that the Goverrnent could not be expected to pay for a level ot
mtafl~ftnithat It could not use. the Issue of whether inrreased
nsplao fringe benefits were included in the Government estimate
to ict resolved by the record, but it doe not appccr to have
heas a determinative factor in te contracting officer's decision.

ke ardinpprice'gaotitaton pocliela, ASPR 3-401.1 (1975)
provtdeu, in partinnut part:

., " * * lt isthe policy of the Depsrtuen-
of Defene to prdcure supplies an'd aervices froa
rewponaible aources at fair a*d reasonable pr•'!-ci
cajculated to result in the loveat ult, ; r £11
tnon to the CGvernnent. * * *'

ASPIL 3-801.2(c) (1975) statME:

',"*tWhen ecoctractcfr isibts'\r2 a
* rpr*tcr demands a profit or fee which the con-

tracting officer considers unreiconnble,'the
contacting officer shell (i) determine the
fea"ibIlity of developing Am alternate source
of 4Up'ly, -or (1i') take any other action Within
his authority. * * "

"dftionl ly, AjrIR 404 1 (1975) pesrmits contracting officers
to Candgi a *oitcital±cn' Prior to award' if. among other 'reasons,
alL oLhr wise &aceEt6ble bids received are aP unreasonable prices.
Aile -tbisatection by its terms *pplieastonly to foroafly advertised
procurenoaits, this Office has long recojiuized;that the principle
atatedt therteia aleo aji1eu toa negotistmd procurements. See Micro-
f1t7, CazoumiCstion SBa0t.. lniorporated, 8-180465, Septomer 4,
19M^, 74-2 CFD 140; B-178282, July 27, 1973.
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The deteruination of t price renableasesv 1 tua6ca11' a
buoatmen judgment requiring the erercise of broaD dimantios.
9 m Park Imnufecturna Campauvn Centurv Tool ChfA 5-Ul5L0,
54;85331, 3-15776, April 16, 1976, 76-1 Q D 260. ht, deter-
mination la to be *ade :by the contracting offleer BU our Office
will not interfere absent a showing of a clear 3b1 g vf d.ectetion.
5ee J. M. Rutter Rex HsnufactUW3. Ceom-va~ IrtJ1le4137i
February 23. 1976, 76-1 QlD 122; !ark Mual tizlas zCom
Century Tool Coapans esuPr.

In tho instant case, while there in a diuprte 'htrweem CB&3
and the contracting officer' over the coat justirica.tIoi for Q&1'n
increase An price, ;:here is substantial evidestn ic. thU retord
supporting tile contracting officer's position. 2%surere, we
cannot say that the record shows a clear abuse of d£Iezertlon on
the part of the contracting officer.

C86& also complains.that the written notificatdom that the
RIP was being canceled did not state *ny specic raascme for the
cancellation. The contracting off lUr admit. thts Lfact. but cints
cut that it vas cle-ar in' the f liI negotiiing vaosnnum 6At
was quite aware that its proposil w asr',onsider'd srewoably
priced. This appears to be a correctassuoouet u evidenced by
the uenorandus of the negotiating siusinn i-'the record .0Cr
Office has held that notice ot the uncceptability of ca proposal
is a technical requirement, and thatthe result of a oliettion
will not be dia'turbed'due tolack of riotice or (fsaCy wattsC
,See C _puter _iii__''ecnojo, B-lB1233 March 6, 19P/5. 75-1
CPD 134; GaCler Auuociates. Incorporated, B-181728, ormeber 26,
1974, 74-2 CPD 292. In the instant case, eire CU4 bad cnowledge
of the reason for rejection of its proposal, and algae, Such raotica
is a technical requirement, the cancellation of the 6Pi shzuld not
be disturbed for this reason.

CS63 also argues that its then current contracc. ec&1d li&e
been extendod, so that nugotiations could contiouwl rant the eapira-
tion date of'that contract. As the contrsetlng cof-car pre*ly
pointed oait- the-cniditione 'ie6ped by CS&U for esxtesntict of the
contract;! that C5&B be copensatedat the propcetd raet^a tbht
tbe C1')i:ri~inet negoctate onlyb4ith it; that no mollcldtazlomnbe
made fro- any other stevedoring fires 'end that ttr. bae made
to CSiB at the end of the extension period, are eaxtreely restric-
tive of the Government's riRhts. We find notii raequdiring that
the Coveranen: extend CSGB's contract, rather thm osolicit -pro-
posals under the basic agreeuntf, as was done.
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Con piotsets the olicitation and award to NWC under the
basic agret n the followitn g.i&indh: (1) the time allowed
for preparation of bids mm Ieadequate; (2) the basic agreeint
provides for services to'be L rmed at Commercial Yacilitles:
San litznwiuco Bay Area and Port of Sacramento, C6lifornia," while
the solicitaftov specified work to be done at WOMGA; (3) the
basic agrement does not contain a hardship clause; (4) the basic
Iegreeent is not a valid bilateral contract, and (5) other
unspecified deficiencies .in the basic sgreevrt.

Out Bid Protest Procedures, sfrzctfically 4 C.F.R. I 20.2(b)(1).
- provide, In pertinent part:

'Protests based upon alleged improprieties
i a6ny tipe of lolicitation which-are apparent
prior to bid opening or the cdbaing date for
reP'ept of.Jnicial proposals shall be filed
pjtor to bid 'openig or the closing date for
receipt of initial proposal. * * *"

that all of Csii' geroutdm fcr prttIstIng the solicitation
aid awarrd under the) basic agreemeot cooe within' the above-quoted
provihion.. All grounds cited by them invotu, alleged Improprieties

! in the method of solicitat-4n, and *1 aliled improprties vere
arei~6nt prior to the closing date for receipt of offers. CS&B'.

prot46 t vns not filed until after the date of rward and Is con-
sequytutly untimely, and not for out cousideracto,.

Int:1 accordance it thea-bove, C36b's protest of the carieella-
tio' of the RFY and subsequent uolicitation and award under tCie
basic agreement is denied.

keputy 62eprotbrMettn
of the United States
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